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Abstract

This article examines the experience of Acehnese female victims
of sexual violence seeking justice through Qanun Jinayat (Islamic
criminal bylaw) in Aceh, Indonesia. The empirical data in this study
were collected through in-depth interviews with the victims and
families related to the cases of sexual violence. By employing the
narrative agency, this article argues that telling the experience of
seeking justice is a way female victims of sexual violence express
their resistance to the implementation of Qanun Jinayat in Aceh.
Regarding this, we will show that Aceh’s Qanun Jinayat, which
was originally implemented to eradicate sexual violence, turns
out to have limitations in realizing the desired goals. This finding
ultimately confirms that the concept of legal pluralism adopted
in Aceh, Indonesia, has liminality in facilitating justice for women
and other marginalized communities.

Keywords: Acehnese women, female victims of sexual violence,
Qanun Jinayat.
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A. Introduction

Violence against women due to religious law is a latent
problem faced by Muslim-majority countries (Afrianty,
2018b; Fadlia & Ramadani, 2018; Minocha, 2020). Holden
and Chaudhari (2013) argue that religious legislation in the
state legal system often presents situations where women
are being discriminated against in both the domestic arena
(Aisyah & Parker, 2014; Kapur & Zajicek, 2018; Sheikhbardsiri
et al, 2017), as well as in daily life in public spaces (Takyi &
Lamptey, 2020). According to Okin (1998, 1999), patriarchal
culture in Muslim communities results in women being in an

unfavorable situation.

Studies focusing on this area show that violence against
women in the Muslim majority population is influenced
by women’s submission to patriarchal structures (Hayati
et al, 2011; Nurlaelawati, 2016). Some studies argue that
resistance to patriarchism is equivalent to the liberation of
women (Benhabib, 1992, 1995). Although these arguments
are vulnerable to criticism (Abu-Lughod, 2002, 2013; Avishai,
2008; Mahmood, 2001, 2004, 2006), a number of scholars
believe in the intersection between patriarchism and violence
against women (Barlas, 2002, 2006; Wadud, 1999, 2007).

This article examines the experience of Acehnese female
victims of sexual violence seeking justice through Qanun Jinayat
(Islamic criminal bylaw) in Aceh, Indonesia. This study used
empirical data based on seven cases of sexual violence in Aceh
after the enactment of Qanun Jinayat. In-depth interviews were
conducted in 2017-2018 with 19 study participants consisting of
victims and family members concerned. Our interview explored

the information from the victims and their families, including
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a general description of events, victims’ experiences in seeking
justice, obstacles, and their reflection on experiences gained in
the process of seeking justice. The interview with the victims was
administered in the presence of the family members. Meanwhile,
interviews were only undertaken with family members
concerned because the victim was unwilling to be interviewed.
In addition, the authors also interviewed other informants, such
as legal counsels who handled the case (paralegals), community
leaders, academics, gender activists, law enforcement officials,
and local government staff. For the convenience of sexual

violence victims, their identities were anonymized.

This paper positions the personal narratives as a case
study to explore seeking justice through the Islamic criminal
bylaw. Personal narratives are often considered subjective
(Zsadanyi, 2015). However, Willemse (2007) argues that the
subjective narrative has the power to build a more detailed
representation of an event. Consequently, this study will argue
that retelling of unpleasant experiences during the process of
seeking justice in expressing the resistance of marginalized
groups against the implementation of Qanun Jinayat. It utilizes
the personal experiences of female victims of sexual violence
in Aceh to problematize the limited access to justice through
the Qanun Jinayat and the social costs arising from the legal
pluralism applied among Muslim communities dominated by
patriarchal culture.

B. Qanun Jinayat and Aceh’s Legal Pluralism

Aceh'’s Qanun Jinayat No. 6/2014 has been enacted since

2014 to regulate certain aspects of Islamic criminal bylaw. The
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existence of Qanun Jinayat in the Indonesian legal system is
often perceived as an anomaly. Although Indonesia is “neither
an Islamic nor a secular state” (Seo, 2012, p. 1045, 2013, p. 44),
one of its regions has the privilege of implementing Islamic law
(Ansor, 2016; Ansor et al, 2016; Ansor & Amri, 2020; Salim,
2018; Pohan, 2020). The implementation of Islamic law was
tolerated because of the specific socio-cultural, political, and
historical context of Aceh in modern Indonesia (Salim, 2004).
In this case, it was believed to be a part of the search for peace
between the Government of Indonesia and the Aceh separatist
movement (Kingsbury, 2007; Miller, 2009; Siregar, 2008).

Salim (2010, 2015) argues that the law in Aceh portrays
how the principle of legal plurality is applied in Indonesia. The
principle of legal plurality requires that each case has more
than one legal channel option in its resolution. For example,
a case of sexual harassment in Aceh is open to options for
resolution through the mechanism of Islamic criminal bylaw
(Qanun Jinayat); the settlement based on the Indonesian
national criminal law (KUHP, Kitab Undang-undang Hukum
Pidana); or the Child Protection Act (Law No. 35 of 2014)
when the cases involve children as perpetrators and/or
victims. In addition, Aceh’s Qanun No. 9/2008 regarding the
development of the custom and tradition in certain conditions
becomes an alternative in solving legal problems that prevail
in the communities (Fadlia & Ramadani, 2018).

One of the topics in Qanun Jinayat that has attracted
public attention is the regulation of criminal acts of sexual
violence. The regulation is considered to have limited
women’s access to justice and violated the principles of the

Convention on the Elimination of All Forms of Discrimination
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against Women (CEDAW) and the principle of human rights.
Regarding this, Qanun Jinayat is not firm in distinguishing the
law of morality (based on religion) from criminal law. Female
victims of sexual violence are not recognized as victims who
are deprived of their dignity but rather as subjects who have
contributed to causing situations of violence to occur. In
addition, Qanun Jinayat is a product of religious conservatism
(Butt, 2018). This perspective is commonly found in the
culture of patriarchal societies that are not pro-women
(Seedat, 2016).

The plurality of law has contributed to the worsening
position of women in seeking justice (Butt, 2018; Holden &
Chaudhary, 2013; Moustafa, 2013; Nurlaelawati & van Huis,
2019; Parashar, 2013; Singh, 2019). As shown by Nurlaelawati
and Van Huis (2019), legal pluralism adopted in Indonesia
makes it difficult to guarantee the fulfillment of basic rights
to women due to challenges arising from Islamic law and

customary law, which still significantly affect judicial decisions.

In the meantime, patriarchism influences the process
of resolving cases of sexual violence through Islamic justice
mechanisms in Aceh (Afrianty, 2011, 2015, 2016, 2018a;
Ansor, 2014; Fadlia & Ramadani, 2018). It is recognized that
the enactment of Qanun Jinayat does not necessarily negate
the existence of other laws, but the option of legal settlement
based on the Qanun Jinayat mechanism is considered more
dominant than other options (Grossmann, 2014, 2016;
Madanih et al, 2018; Salim, 2015).

The enactment of Qanun Jinayat invited controversy.
For its supporters, it is a major breakthrough because the
Qanun (a) adopts the definition of rape more broadly than
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stipulated in the Criminal Code, and (b) regulates victims’
rights to restitution, which is not regulated in the Criminal
Code (Madanih et al, 2018). Meanwhile, the critics assess
that the regulation of rape and sexual harassment through
Qanun Jinayat tends to harm the victims (Afrianty, 2011,
2018a; Fadlia & Ramadani, 2018; Grossmann, 2016). The
penalties for perpetrators of sexual violence are considered
lighter than those in the Criminal Code, which indicates the
weakness of gender sensibility in the regulation. In addition,
the application of caning for perpetrators based on the Qanun
Jinayat has not only shifted to become a symbol for the local
government’s attention to the implementation of Islamic
law but also to an arena for staging punishments for the
community (Fadlia et al, 2020).

In Qanun Jinayat, caning is not the only sentence
applied as means of punishing perpetrators. In fact, sanctions
(‘uqubat) against convicted of sexual harassment and rape in
Qanun Jinayat are categorized into two, including ta’zir and
additional ta’zir. Ta’zir punishment has four alternatives, such
as caning, fines, imprisonment, or restitution. Meanwhile, the
additional ta’zir penalties include (a) fostering by the state,
(b) restitution by parents/guardians, (c) returns to parents/
guardians, (d) termination of marital relations, (e) revocation
oflicenses, (f) confiscation of certaingoods,and (g) social work.
In cases of sexual harassment, the punishment is 45 lashes
and 90 times for cases of child sexual abuse. Meanwhile, rape
cases are subject to caning for 125-175 times and 150-200
times for child rape cases (See Qanun Jinayat, 2015). Qanun
Jinayat makes imprisonment one of the options for punishing

criminal offenders. However, because caning is considered a
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symbolism of Islamic law, a number of judges are more likely

to prefer caning in their decisions (Armia, 2019).

Qanun Jinayat also opens the option of converting caning
into imprisonment in the proportion of one lash equivalent to
one month in prison or one lash for 10 grams of gold (Qanun
Jinayat, 2015). Thus, for rape cases, an offender can be subject
to imprisonment of between 125-200 months or a fine of
1,250 grams to 2,000 grams of pure gold (Butt, 2018). The
regulation states that the form of punishment is alternative,
not cumulative. Regarding this, Public Prosecutors (JPU, Jaksa
Penuntut Umum) select one of the three available alternatives,
in which the judges further set the sanction according to the
type of sanction proposed by the Prosecutors. In addition,
Qanun Jinayat does not set up a preventive mechanism to
ensure that the perpetrators will not repeat their actions to

the victims after serving a sentence.

In relation to the ambivalence of Qanun Jinayat in
promoting gender justice, women activists are critical in
the process of formulating the regulation. Grossman (2016)
discussed the advocacy and activism of feminist women
in Aceh in the process of drafting Qanun Jinayat. Afriyanti (
2015, 2018b) explored the participation of Acehnese women
activists in the formulation of the Qanun of Islamic law.
However, the voice of female activists is often heard in alimited
way (Afrianty, 2015). Their voices were immersed in the
hustle and bustle of local politics and the public’s insistence
that the Qanun Jinayat must be enforced immediately (Idria,
2016). As a result, Qanun Jinayat does not portray sensitivity
to gender equality (Grossmann, 2016). However, as a product

of legislation developed through the democratic mechanism,
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every citizen is required to comply with the regulation as a

symbol of compliance with the implementation of Islamic law.

Several studies on Muslim women have explored
women’s voices as a form of resistance to patriarchal culture
(Abu-Lughod, 1993; Ahmed, 1992). In relation to this, our
article aims to show that the narratives constructed by women
in certain conditions represent the expressions of resistance
to inequality. Women’s voices serve as an agency that is
built on criticizing the structures that bound them (Nagar-
Ron & Motzafi-Haller, 2011). Benhabib (1992) outlines that
the articulation of critical resistance can be built from the
narrative agency created by women. According to Fleetwood
(2016), the awareness of structure disparity does not arise
autonomously from self-awareness but rather from the
forms of creativity towards the structure. In other words, the
narration is not born naturally but self-identification, where

“I” becomes a representation of the self (Benhabib, 1992).

The way in which female victims of sexual violence
share their experiences of seeking justice can be used as an
analytical tool to identify their resistance to Qanun Jinayat.
While the study of sexual violence has not paid attention
to self-narrative as a critical action against structure, this
study argues that self-narrative is not only an expression
of agency but also an expression of resistance to injustice
and domination. Therefore, our paper introduces new
perspectives on studies of sexual violence in Aceh, Indonesia,
by analyzing the narrative agencies of female victims as the

art of resistance.
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C. Qanun Jinayat through women'’s narratives

This section examines the experience of female victims
of sexual violence in seeking justice through Qanun Jinayat
in Aceh. Our discussion covers four themes, namely: (a)
highlighting gender disparity in Islamic justice institutions;
(b) Taking actions against disproportionate punishment; (c)
questioning re-victimization of victims of sexual violence;
and (d) claiming the victim’s forgotten right to restitution and
recovery. Through these topics, women'’s critical narratives are
perceived as performances of agency and the art of resistance

toward Qanun Jinayat.

1. Highlighting Gender Disparity in Islamic Justice
Institutions

Our research participants stated that the crucial
issues in the implementation of Qanun Jinayat were that
various law enforcement institutions, such as Wilayatul
Hisbah or sharia police, police, court, and prosecutors,
had limited understanding of gender perspective. This is
a latent issue of the judiciary (Oosterveld, 2014; Yilmaz,
2014). In this regard, female victims of sexual violence
who seek justice often experienced situations where
the personnel of the Wilayatul Hisbah (WH) institution
did not have the competence to act as investigators. The
research participants deplored the situation where the
judiciary handled legal issues without considering the
principle ofgender equality. Inaddition,the WH personnel
often have a diverse understanding of the status of rape
cases between the act of criminal offense and complaint

offense. In addition, some WH personnel thought that a
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rape case was considered 'a complaint offense’ so that
the handling of the case could only be processed if there

was a complaint.

It was recognized that the WH personnel was not
well prepared to handle the investigation of rape cases.
The initial idea of forming this institution was as a field
implementer in the enforcement of Islamic law (Feener,
2012, 2013; Otto & Otto, 2016). However, WH’s basic
understanding of the formal legal mechanism regarding
the issues handled is crucial to the success of Qanun
Jinayat's implementation (Madanih et al, 2018). The
limited understanding of gender equality has resulted
in constrained gender equality in law enforcement
(Rahman, 2012). The majority of WH personnel are
men who, according to a study conducted by Nilan et al.
(2014), tend to have discriminatory perspectives related

to sexual violence.

The lack of understanding regarding gender equality
also influences legal processes. In this case, a research
participant complained about her case being handled by
male law enforcement officers who did not have a gender
perspective. Riza (anonymous name), a victim who reported
her rape case to the police, shared her objections about
police investigators who handled her case. The psychological
condition of women as victims was disregarded by the
investigators. As a result, Riza had difficulty telling the
chronology of her case in a detailed and open manner. One of
the police officers considered the rape case experienced by
Riza as consensual sexual intercourse because the incident

occurred repeatedly. Furthermore, the investigators drew
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conclusions merely based on the frequency of events
without exploring the context of repeated rape events more
deeply. At the same time, women in Indonesia who become
victims of sexual violence often consider social risks when
describing the traumatic experiences they have endured
(Hayati et al, 2011).

A similar phenomenon was found in another case,
by which in one of the trials of a rape case, the judge
(male) urged the woman (victim) to retell the chronology
and details of the rape incident. The judge, however, did
not consider the effects of the narration on the mental
recovery process of the victim. The narratives of rape
and sexual violence victims were conveyed in an unequal
condition of gender relations in law enforcement
institutions (Madanih et al, 2018). The condition of
women as victims is even more psychologically stressed

when dealing with male law enforcement officers.

Unequal gender relations is a latent problem faced
by court institutions (Yilmaz, 2014). Our research shows
that Mahkamah Syar’iyah (the Islamic justice institution
that handles cases based on the Qanun Jinayat in Aceh)
encountered considerable problems when handling cases
based on the gender equality perspective. This study also
revealed that the ratio of male and female judges at the
research location was ten to one. Nurlaelawati (2013)
argues that the presence of women judges determines

the success of the gender justice process.

In this study, research participants criticized the
judge’s lack of knowledge in handling cases based on
Qanun Jinayat. This phenomenon was partly caused by a

QIJIS, Volume 9, Number 1, 2021 113



Yogi Febriandi, Muhammad Ansor and Nursiti

number of judges who did not have special education and
direct experience in resolving criminal cases, especially
rape and sexual harassment. Regarding this, Sharia
Court judges are used to handling civil cases such as
divorce cases and inheritance disputes. The Sharia Court
carried out efforts to increase the capacity of judges by
sending a number of judges to attend the Qanun Jinayat
training organized by Dinas Syariat Islam Aceh or DSI
(the Office of Sharia Islam, Aceh). However, the number
of accommodated participants for training annually is
limited, thereby hampering the capacity development of

gender perspective among the judges.

This condition is not exclusively experienced by
Aceh. Singh (2019) stated that the model of legal pluralism
also impedes the reforms in religious courts that manage
cases of sexual violence. Generally, judges consider
case handling based on Qanun Jinayat as identical to
punishing a convicted person using an unfair method. In
Afghanistan, the sentence imposed marginalizes women’s
rights (Singh, 2019), while in Aceh, the caning sentence
given to the perpetrators does not give a sense of justice,
which does not worth the loss of women’s dignity. As
discussed in the following subsections, the objections
of victims or their family members to the application of

punishment by caning are often ignored.

2. Taking Actions Against Disproportionate
Punishment

Research participants consider nonoptimal legal

sanctions as another challenge in seeking justice through
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Qanun Jinayat. The effectiveness of caning in generating a
deterrenteffectisoftendebated (Armia,2019; Grossmann,
2016; Idria, 2018). The majority of participants stated
that caning convicted sexual violence perpetrators were
not comparable to the committed criminal acts. The
criticism was repeatedly conveyed to people they met
when discussing experiences dealing with legal issues.
An informant suggested that despite the caning sentence
on the rape perpetrators could be resolved in only a day,
the trauma and suffering experienced by the victims
could last a long time, maybe even throughout their lives.
They criticized that the sanctions set out in Qanun Jinayat
are lower than the legal sanctions in Indonesia’s national

criminal law. Atengah outlined that:

“If the perpetrators of rape are only punished by
caning, then it is equal to unpunished. The caning
punishment that the perpetrator received is not
commensurate with the crimes he had committed
and the sufferingwe endured. Meanwhile, asreported
on television, why is the punishment for other sexual
assailants in the form of imprisonment for decades?”
(Interview with Atengah, 11/04/2018).

The formal mechanism in Qanun Jinayat gives the
impression thatimprisonment sanctions are not available
inthe practice of resolving cases through this Qanun (Butt,
2018). One of the cases discussed in this study revealed
that the victim and her family’s limited understanding of
the legal processes and available options in the Qanun
was one of the reasons for this impression. The parents
of rape victims want the case reported to be settled
through the Criminal Code so that when the allegations
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are filed successfully proven in court, the offender will be
sentenced to prison. However, these expectations cannot
be fulfilled as the police investigator told the family
that since the case reported was included in the offense
regulated by Qanun Jinayat, the sentence would be in the

form of caning.

If the family does not want the case to be resolved
using Qanun Jinayat, then the alternative resolution is
through a customary law mechanism. The family firmly
refused to resolve the case through customary law
because, through this law mechanism, one of the available
sanctions will be marrying the rape perpetrator to the
victim (Kloos, 2014). In the end, the family had no better
choice but to settle it through Qanun Jinayat, and the
perpetrators were subject to punishment of 150 lashes.
Our study found that the victims repeated their stories
about their negative experiences and disappointments as
a way of expressing resistance to the resolution of cases
in court institutions based on Islamic criminal bylaw
mechanisms. In an interview, two family members of a

rape victim in Aceh Tengah and Aceh Utara stated:

“If the perpetrator is not being imprisoned and
only punished by Qanun Jinayat (caning), we
are not satisfied because it is unfair He (the
perpetrator) can return to the village again. We
are worried that we made a mistake and resorted
to violence when we saw him around here.”
(Interview with Autara, 14/04/2018).

Empirical data found three reasons for victims’
dissatisfaction with handling rape cases through Qanun

Jinayat. First, regardless of the number of lashes decided
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by the court, a caning sentence is considered less

comparable to the crime committed by the convicted

individual. Second, despite the existence of imprisonment

as an alternative to caning, the courtis more likely to select

caning as the sentence. Third, other legal alternatives,

such as fines in the form of gold, are also considered
to be less deterrent to convicts (Madanih et al, 2018).

Furthermore, the fines paid by perpetrators cannot

be

utilized by victims because Qanun Jinayat generally

regulates the fines to be managed by Badan Baitul Mal

(religious charity agency) in the region. As Sbriccoli

(2013) points out, legal pluralism sometimes does not

benefit marginalized groups in accessing justice because

of the limited competence of the legal apparatus.

The objection to caning is due to the disproportional

punishment compared to the suffering and loss

experienced by victims (Butt, 2018; Grossmann, 2014,

2016). Rata, one of the victims being interviewed, said

that “the caning sentences imposed on the perpetrators

were not comparable to the crimes committed and

the suffering we experienced” (Interview with Rata,
11/04/2018). Another informant, a parent of a female

rape victim, felt she did not get any justice because the

perpetrator was only flogged. He said, “We are afraid

we will make mistakes and commit violence to the

perpetrator when we see him around” (Interview with
Ratu, 04/14/2018). This situation may occur because

the victim or her family is disappointed to witness the

perpetrator who has completed the sentence in a short

time (Madanih et al, 2018).
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Caning often does not succeed in generating a
significant deterrent effect on the offenders. Another
participant, Raka, who works as a lawyer and has
accompanied a legal case faced by a perpetrator of rape
against minors, testified that the 150 lashes received by
his client did not have a strong deterrent effect on the
offender. Not long after finishing the caning sentence,
the rapist met with Raka to express his gratitude for
the assistance that allowed him to survive the legal trap
subject to 15 years in prison related to a case with a
minor child victim (Interview with Raka, 10/04/2018).

Good intentions sometimes lead to new problems.
Caning, which is expected to bring a sense of justice, is
perceived by many people in various ways. Regarding
this, the elites have an opposite image with the victim
in recognizing caning as a form of punishment. Taylor
(2015) used heterotopia as the term to describe the
gap between the imagination of the elite and the public
about the construction of Islamic law in Aceh. He further
outlines that the differences between the imagination of
the public and policymakers illustrate the resistance of
the former to the latter (R. W. Taylor, 2012). In relation to
this, the marginal group always has a way of expressing
resistance to the superordinate group (Scott, 1985, 1990).
Allusions, criticisms, or curses are among the expressions
of resistance from marginalized groups (Scott, 1985,
2009). The criticism of sexual violence victims and their
families against the legal process using Qanun Jinayat can
be interpreted as the art of resistance to the complexity

in seeking justice.
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3. Questioning Re-victimization of Victims of Sexual
Violence

A number of studies state those female victims of
sexual violence experience multiplelayers of victimization
(re-victimization) (Acharya, 2014; Takyi & Lamptey,
2020). Re-victimization is not only experienced during
the events of rape but also during the process of seeking
justice, from the police to the court, in social spaces,
and in the family environment. Re-victimization can be
interpreted as a situation where victims reencounter
violence in various forms after the previous violence.
Poerwandari (2013) assesses that female victims of rape
often experience repeated victimization due to acts that
occur beyond their control and will.

Victimization can be committed by anyone,
whether individuals, families, communities, or
government officials (Francis & McKenna, 2018; Zempi,
2017). The notion that women are a symbol of honor
has resulted in rape victims being accused of causing
disgrace and tarnishing the reputation of the community
(Dogan, 2014). Since rape is considered a disgrace to the
community, therefore, in a number of cases found in this
study, rape victims were regarded by their communities
to be a source of disaster, and some even were expelled
from their communities, lost their jobs, and being isolated
from their social environment (Madanih et al, 2018).
In some other countries, such as in Pakistan or Turkey,
more extreme cases are discovered, in which rape victims
sometimes suffer victimization in the form of honor
killings committed by their own family members (Dogan,
2011, 2014; Raza, 2006).
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Our study found thatvictimization of victimsin Aceh
post-shariatism was due to: (a) the low professionalism
of law enforcement officials; (b) the negative perceptions
toward rape victims by considering them as the ones
who provoke rape; (c) the direction of resolving rape
cases through customary mechanisms; (d) the expulsion
of the victims from their hometown because they are
regarded to damage the reputation of the community; (e)
the termination of employment or other social relations,
(f) the pressure to marry the victims to perpetrators; and
many others. Although the practice of re-victimization of
rape victims in Aceh does not escalate to honor killing, it

remains a worrying phenomenon and must be stopped.

Based on the narratives of the victims, we found
several aspects needed to be improved in eliminating
the victimization of rape victims by law enforcement
officers. Investigators, for example, are required to
have special skills in extracting facts from victims so
that the questions asked will make victims intimidated
and burdened by remembering the traumatic events.
The negative perceptions among legal officers, such
as perceiving a rape case as a result of the victims’
appearance or attire that result in sexual harassment, is a
form of re-victimization. In one of the cases experienced
by Rina, the law enforcement officials actually considered
the reported rape case to occur based on a relationship
of mutual pleasure, given that during the case handling
process, it was discovered that the incident occurred
more than once (Interview with Rina, 11/04/2018).
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Some participants suggested that the practice of
re-victimization was carried out by law enforcement
officers. One of the cases discussed in this study revealed
that an investigator had directed the reported cases to be
resolved through customary mechanisms. The settlement
process through the customary mechanism usually
refers to Qanun No. 9/2008 regarding the Development
of Customary and Indigenous Life. In relation to the
Qanun, it is known that the customary court does not
have the authority to address rape cases. The authority
of the customary court is only limited to minor criminal
acts and civil cases that can be resolved through peace
mediation. Ironically, in many rape cases that have
been resolved through customary courts, the sanctions
imposed by the decision have burdened the victims since
they must be married to the perpetrators. In other cases,
the perpetrators are merely charged to compensate the

victims in a peaceful way of settlement.

Rima, 15 years old, was a victim of an attempted
rape case by a single young man, 30 years, who is a
person she knows. The victim’s family, who intended to
report the case to the court, was informed by one of the
police officers to reconsider the idea. In this case, the
officer argued that the victim’s family had the potential
to be sued back by the reported party if the victim or her
family is unable to provide sufficient evidence to support
the report. The police investigator advised the family to
take the available measure to resolve the case through
the customary mechanism at the village level. Through

this mechanism, the perpetrator was required to pay a
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customary fine of two and a half million rupiah to the

victim'’s parents (Madanih et al, 2018).

Basically, re-victimization of victims of sexual
violence or rape can occur anywhere. However, Bitsch
and Klemetsen (2017) warned that the victimization of
sexual violence victims is a manifestation of patriarchal
culture. The above case shows that the settlement by
using a customary mechanism was initially considered a
good intention to resolve the case and have a deterrent
effect on the perpetrators. However, it turns out that
the available social mechanisms in the community are
actually not in favor of the victims. The said mechanism
states that a case is considered resolved after the
agreement or decision is implemented. Nevertheless,
the extent to which it can end the suffering of the victims
is a significant issue that needs to be discussed further.
During the period of this study, Atiga, a woman who was
a victim of sexual harassment, still had a deep trauma
even though her case had been settled through Adat or

customary mechanisms more than a year earlier.

4. Claimingthe Victim's Forgotten Rightto Restitution
and Recovery

One of the breakthroughs in Qanun Jinayat in handling
rape or sexual harassment cases is the presence of articles
regarding the restitution and recovery of victims. For instance,
Article 1 defines restitution as a sum of money or assets that
must be paid by the offender, his family, or a third party who
gets a mandate based on the judge’s order to the victim or

his family. The payment is intended as compensation for
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“suffering, loss of certain assets, or reimbursement for certain

actions” arising from the case.

Article 51 Paragraph (1) regulates the maximum limit of
restitution in more detail that must be paid by a rape convict,
which is 750 grams of pure gold or the equivalent value at
the time of payment made. In addition, another Paragraph in
the same Article states that the determination of restitution
by judges is implemented with consideration of the economic
capabilities of the criminal offender. It is also stated that if the
convicted individual committed rape in forced circumstances or
under conditions that were difficult to avoid, restitution should

be imposed on both the coercive party and the perpetrator.

The Article about restitution indicates that Qanun
Jinayat also considers the recovery of the victim. This study,
however, discovered that restitution has never been obtained
by the rape victims in this study due to several reasons. First,
the limited knowledge of victims and their families about the
mechanism and legal process in Qanun Jinayat is suspected to
be quite an influential factor. Secondly, the commitment of law
enforcement officials in realizing restitution is also relatively
low. Third, so far, there is still no best practice on restitution
either at the provincial or district/city levels in Aceh, so
there is no example of learning on this matter. The absence
of a governor’s regulation that can be used as a reference for
calculating restitution also contributes to this phenomenon
(Madanih et al, 2018).

The above phenomenon indicates the complexity of the
situation encountered in realizing the restitution for victims.
The limited knowledge among the victims, the unavailability

of technical references, and the lack of commitment among
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law enforcers are related to the low contribution of legal
services in realizing “social engineering” (Feener, 2012, 2013).
In several cases, it was revealed that the victim received a sum
of money from the perpetrator as compensation for what she
had suffered. However, it was not administered through formal
legal mechanisms (Madanih et al, 2018). From the findings
of this study, it was found that a case of sexual violence was
resolved through customary mechanisms. The customary court
adjudicating the case decided on sanctions to the perpetrators
in the form of monetary compensation with a total value of
seven million rupiahs. Once the compensation had been paid,
then the problem was considered legally resolved. Despite the
fact that the customary issues had been resolved, the problems

were not automatically settled.

Such compensation as a means of settling sexual
violence cases, as illustrated above, is a practice of re-
victimization. Seven million rupiah is clearly incomparable to
the suffering and trauma experienced by the victims. While
the victims suffered deep trauma, the legal sanctions imposed
on the perpetrators were declared over once these sanctions
from the customary court were fulfilled. The victimization,
however, does not stop there. A case encountered in North
Aceh revealed that re-victimization occurred because of the
negative stigma addressed to the victim and her family due
to the settlement in the form of monetary compensation. The
victim or their family members were assumed to have traded
the “price of virginity” because they accepted the settlement
through a certain amount of money paid. A victim’s family

member who participated in our study stated:
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“I don’t know what his family (perpetrator) said to
my daughter and me. It seems that they mock us in
front of people while there is an event in the village.
[ tried to be strong. Be patient. Because if | respond,
it only adds to my hatred. 'm sure there are people
who trust and support me in the village. They know
I've fought for justice for my daughter”. (Interview
with Aselatan, 11/04/2018).

In many ways, women are often disadvantaged in
sexual violence cases. The imbalance of power relations
is one of the causing factors. Although Qanun Jinayat
regulates the sanction of restitution for the convicted
cases of sexual violence, its implementation is not always
as expected. In order to enforce the restitution properly,
the government needs to issue derivative policies as the

operational basis for performing this regulation.

D. Self-narrations as Agency and the Art of Resistance

The victim's explanation to the researcher by
emphasizing their dissatisfaction with the legal process
illustrates the way in which female victims articulated their
resistance in response to Qanun Jinayat in Aceh. The search
for justice through Qanun Jinayat is portrayed as a steep alley
because of the severe challenges faced by women as victims.
The problem becomes more perplexed as the final verdict in
the form of legal sanctions for the perpetrators is considered

incomparable to the suffering experienced by the victims.

Self narrations of female victims sexual violence over
the negative experiences they endured becomes a means
of articulating their resistance (Bhimji, 2009; Hays, 1994;
Korteweg, 2008; McNay, 2000, 2004; Richmond, 2011) toward
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the settlement of sexual violence crimes using this Islamic
criminal bylaw. Self-narration, according to Willemse (2007),
is a form of women's agency. Similarly, Enck and McDaniel
(2015) said that the act of telling one’s own experiences is a
form of personal agency in providing alternatives for a better
future for themselves. For our research participants, the
ability to criticize the undertaken legal process, the aptitude
to imagine a future that is not haunted by traumatic feelings,
and the ability to share narratives with parents or closest
people illustrate the articulation agency to break away from

traumatic experiences in order to design a better future.

In contrast to Fleetwood (2016) who sees women'’s
narratives as habitus, and Butler (Butler, 1999), who considers
narratives as performance, our article perceives narratives as
the art of resistance against domination (Scott, 1985, 1990,
2013). The women in our study consciously developed a
narrative of dissatisfaction with experience in seeking justice.
The narrative of discontent feeling is developed from an
autonomous attitude, not because of the denial or constant
awareness in the structure, but instead as a capacity of
discovering oneself. Through self-marking, women victims of

violence can mediate social conditions with self-awareness.

Through self-narrations, the resistance to broader
social structures can be developed. The subject becomes
autonomous and cannot be reduced by the structure.
The experience of the Acehnese female victims provides
knowledge - albeit in particular cases - around the debate
about the universality and particularity of the legal system
concerning sexual violence. Until currently, although several

studies have seen the importance of legal locality as an
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appreciation of diverse human traditions, it is necessary to
limit or exclude sexual violence. Qanun Jinayat, as a product
of legal pluralism, provides many problems related to the
protection of female victims of sexual violence. Our findings,
of course, contradict the arguments of most Acehnese scholars
who believe that Qanun Jinayat has played a significant role as
a means of social engineering in Aceh society (Armia, 2019;
Feener, 2013; Muhammad, 2003).

E. Conclusions

This paper has scrutinized the narratives of female
victims of sexual violence in seeking justice in Aceh. The
writing shows that the narrative of disappointment is a
way for women to express resistance to a patriarchal legal
structure. Through self-narrations, they criticized gender
disparity, re-victimization of victims, the lighter criminal
sanctions against sex offenders in Qanun Jinayat compared to
the penalties stipulated in the national criminal law system, as
well as the forgotten recovery process for victims. This paper
also revealed the victims’ perception that caning punishment
lacked a deterrent effect on the sexual violence perpetrators.
Essentially, our study has shown that self-narration is a means
of expressing criticism and resistance for the victims of sexual
violence cases to the limitations of Qanun Jinayat in providing

justice for women.

Qanun Jinayat, which was initially intended as a
correction to the limitations of Indonesia’s national criminal
law, turned out to have a substantive weakness in providing

essential services to guarantee legal protection for women
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who are dealing with the law. This condition certainly hinders
the implementation of special authority in Aceh to bring
justice and prosperity. The positive intentions in facilitating
the Acehnese citizens to obtain justice and prosperity based
on a system of values and embraced doctrinal beliefs do
not always result in expected outcomes. Therefore, our
paper recommends the importance of reopening a vast and
fundamental discussion space to find a systemic solution in

overcoming the problem.
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